
 



 



 



 



 



 



 



 



 
 





 
 
 
 
 

  
  



 For the purposes of the writing assignment, you should assume that a hearing has 

already been held on the motion to suppress. All of the attached have been admitted into 

evidence. IMPD General Order 7.3 has been admitted into evidence.  Additionally, at the 

hearing, the following testimony was elicited:  

 The vehicle came to a stop in front of Brian’s parent’s house on Howard Street, 

which is a residential street on which parking is allowed.  

 The vehicle was parked against the flow of traffic, facing “westbound in the 

eastbound lane.”  

 The “rear wheels were more than twelve inches from the curb.”  

 The vehicle would have obstructed traffic “because the back end [was] out into 

the lane.”  

 Photographs of the vehicle were taken.   

 After the vehicle came to a stop, Brian “put his hands out the window.” Officer 

Hershberger “exited his vehicle” with “his gun drawn” and ordered defendant out of the 

vehicle. Officer Hershberger told Brian “with one hand to open up his door and exit the 

vehicle. Brian came out. Brian kept his hands out where Officer Hershberger could see 

them.” “Officer Smiley came up next to Officer Hershberger and gave Brian commands 

to walk all the way back to the back of the vehicle and placed him in cuffs.” Brian was 

“behind Officer Hershberger’s vehicle, which was behind Brian’s vehicle.”  

 Once Brian was “handcuffed,” Officer Kenney or Officer Ehret were “told to 

clear the vehicle” in order to “make sure no one [was] in the vehicle crouched down.” 

Officer Hershberger then went “to clear the front driver side part of the vehicle.” The 

front driver side door of the vehicle was still open as Brian had been ordered at gun point 



to open it and then walk away. Officer Hershberger was “looking through the windows” 

and “shining the spotlight.” Officer Hershberger “made sure there was no gun on the 

floorboard.”  

 Officer Hershberger saw a plastic bag “sticking out of the door panel.” It was a 

“regular sandwich sized baggie.”  

 Officer Hershberger removed the baggie from the vehicle because “only a partial 

amount of it was sticking out” and he “didn’t know if there was something attached to it.” 

Officer Hershberger removed the baggie from the vehicle “to see if there was anything in 

it.” A portion of the bag “was in plain view.” “There was no contraband in plain view . . . 

other than the baggie.” Officer Hershberger “believed that moving that bag would reveal 

contraband” for the following three reasons:  

 (1) based on his “training and experience” “plastic bags sometimes are used to 

package drugs,”  

 (2) the bag was “very thin, very clear, [a] cellophane type baggie” as opposed to 

“a Ziploc baggie” with “thick plastic,” and  

 (3) the officer has a “history of 5 years working that area” and “everybody in that 

area, people in the street that [the officer] stop[s], narcotics arrests [he] [has] made” have 

told the officer they “purchased crack cocaine from Brian.”  

When asked again if those were the only three reasons for removing the bag, the officer 

was asked: “You have spoken to people who said that Brian has sold them crack cocaine” 

and “based on your training and experience plastic bags are used in the storing of drugs”, 

and “the bag was basically a cheap bag, thin cellophane, not an expensive Ziploc bag” 

and “those are the three reasons that led you to believe that moving the bag might 



produce contraband,” The officer replied: “Correct.” Defense counsel asked if there was 

“anything else,” and the officer replied: “No.” 

 After Officer Hershberger “removed the baggie from the vehicle” he could “see 

cocaine residue on the bag.” A corner of the bag was “stretched and torn.” A dog sniff of 

the vehicle was done after the bag had been retrieved from the vehicle.  Officer 

Hershberger was also asked “at the point that you remove the bag from the vehicle . . . “at 

that point had the decision to tow the vehicle been made” Officer Hershberger replied “I 

don’t know . . . I don’t know at which exact point I decided to tow it.” When asked a 

second time, “so at that point in time you can not state with certainty that you had made 

the decision to tow the vehicle, is that correct,” Officer Hershberger replied, “Correct.” 

 The officer agreed that he was “not checking the bag for officer safety.”  

 When asked to confirm that “Brian had not consented to a search of the vehicle” 

the officer replied “No, I didn’t need his consent.”  

 The officer agreed that “to the best of his knowledge” Brian “was not on 

probation, parole, or work release.” 

 


