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DEFENDANT’S MEMORANDUM OF LAW 
IN SUPPORT OF DEFENDANT’S MOTION TO SUPPRESS  

Comes Now the Defendant, by counsel, Jeffrey R. Cardella, and moves this Court to suppress as evidence in this cause the cocaine found in the vehicle.  In support of this Motion, Defendant states the following:

Defendant has an expectation of privacy in the vehicle he was driving.  There was no search warrant or arrest warrant that the State relied upon in this investigation.  No valid warrant exception exists that justified this search and seizure.  “If a warrantless search is conducted, the burden is on the State to prove that, at the time of the search, an exception to the warrant requirement existed.” Rush v. State, 881 N.E. 2d 46 at 50 (Ind. Ct. App. 2008).  The search and seizure violated Douglas’ rights under the 4th Amendment and Article 1 § 11 of the Indiana Constitution.  The cocaine should be suppressed from evidence.  
FACTS

On May 31, 2012 Officer Hurt, observed a vehicle leaving a high narcotics area.  Officer Hurt followed the vehicle.  Officer Hurt saw that there was a paper plate in the window and decided to stop the vehicle.  Officer Hurt turned on his emergency lights.  Douglas was driving the vehicle.  There was also a female passenger in the vehicle.  The vehicle slowly rolled to a stop.  While the vehicle was coming to a stop, Douglas looked behind him out the back window and then looked forward.  The female passenger bent forward in her seat. 

The vehicle stopped in a residential area, where people park on the street.  The vehicle was on the side of the street.  The vehicle was not obstructing traffic.   

Officer Albert called for assistance and waited for Officer Hurt to arrive.  After Officer  Hurt arrived, Officer Albert approached the driver side of the vehicle.  Officer Hurt approached the passenger side of the vehicle.  Officer Albert told Douglas the reason for the stop.  Douglas stated that he had not done anything wrong.  As Officer Albert was speaking to Douglas, Officer Albert observed containers of alcohol in the back seat of the vehicle.  Officer Albert is a DRE and DUI Instructor.  Officer Albert did not believe that Douglas was intoxicated.  According to Officer Albert, Douglas did not exhibit any clues for intoxication (odor of alcohol, red glassy eyes, slurred speech, or unsteady balance.)  

Officer Albert asked both individuals for their identification.  After obtaining the identification, Officer Albert went back to his vehicle in order to run both persons through his computer.  Douglas came back License Suspended with a prior infraction.  The female came back License Suspended with a prior conviction.  Officer Albert went back up to the vehicle because he had every intention of towing the vehicle.  The officers first removed Douglas from the vehicle and then removed the female passenger.  A third officer kept Douglas and the female next to Officer Albert’s vehicle while Officer Albert and Officer Hurt searched the vehicle. During the inventory search of the vehicle, Officer Hurt was right next to Officer Albert in the vehicle.  During the inventory search of the vehicle, the officers located cocaine in the center tray cup holder, between the driver and passenger seat.  Once the officer found the crack cocaine, he left it where it was and exited the vehicle.  Officer Albert read both parties Miranda.  Both denied ownership of the cocaine.
THE SEARCH OF THE VEHICLE WAS NOT JUSTIFIED BY THE

INVENTORY SEARCH EXCEPTION

“[T]he police may conduct a warrantless search of a lawfully impounded automobile if the search is designed to produce an inventory of the vehicle's contents. The threshold question in inventory cases is whether the impoundment itself was improper.  An impoundment is warranted when it is part of routine administrative caretaking functions of the police or when it is authorized by state statute.  To show that the inventory search was part of the community caretaking function, the State must demonstrate that the belief that the vehicle posed some threat or harm to the community or was itself imperiled was consistent with objective standards of sound policing, and . . . the decision to combat that threat by impoundment was in keeping with established departmental routine or regulation.”  Gonser v. State, 843 N.E.2d 947, 951 (Ind. App. 2006).


The State has not shown that “the vehicle posed some threat or harm to the community or was itself imperiled.”  The vehicle was parked in a residential area where people routinely park on the street.  The vehicle was on the side of the street.  The vehicle was not obstructing traffic.  These facts do not suggest that the vehicle posed a threat of harm to the community.  To the extent that the State might argue that the vehicle was imperiled merely because it was in a high crime area, the Defense would point out, reductio ab abdsurdum, that this logic would allow police officers in any high crime area to search and tow all vehicles parked on the side of the street because those vehicles would be just as “imperiled” as Douglas’ vehicle.   
THE SEARCH OF THE VEHICLE WAS NOT JUSTIFIED BY THE

SEARCH INCIDENT TO ARREST EXCEPTION

“[A] search incident to arrest may only include (1) the arrestee’s person and (2) the area within his immediate control--construing that phrase to mean the area from within which he might gain possession of a weapon or destructible evidence.  That limitation, which continues to define the boundaries of the exception, ensures that the scope of a search incident to arrest is commensurate with its purposes of protecting arresting officers and safeguarding any evidence of the offense of arrest that an arrestee might conceal or destroy.” Arizona v. Gant, 129 S.Ct. 1710, 1716 (U.S. 2009).  


In Gant, after the defendant “was arrested for driving with a suspended license, handcuffed, and locked in the back of a patrol car, police officers searched his car and discovered cocaine in the pocket of a jacket on the backseat. Because Gant could not have accessed his car to retrieve weapons or evidence at the time of the search, the . . . search-incident-to-arrest exception . . . did not justify the search in this case.” Gant, 556 U.S. 332, 491 (U.S. 2009).
 
At the time that the officer searched the vehicle, Douglas no longer had access to the vehicle and had been removed from the vehicle.  Therefore, the cocaine was not on “the arrestee’s person” or “within his immediate control.”  Therefore, the State has not shown that the search of the vehicle was a search incident to arrest.
THE SEARCH OF THE VEHICLE WAS NOT JUSTIFIED BY THE

AUTOMOBILE EXCEPTION

“[C]ircumstances unique to the automobile context justify a search incident to arrest when it is reasonable to believe that evidence of the offense of arrest might be found in the vehicle.  In many cases, as when a recent occupant is arrested for a traffic violation, there will be no reasonable basis to believe the vehicle contains relevant evidence.” Gant at 496.   “When these justifications are absent, a search of an arrestee's vehicle will be unreasonable unless police obtain a warrant or show that another exception to the warrant requirement applies.” Gant at 493.  “Gant was arrested for driving with a suspended license--an offense for which police could not reasonably expect to find evidence in Gant's car.” Gant at 490.  See also Paxton v. State, 255 Ind. 264, 275 (Ind. 1970)(Suspicious persons were in a vehicle and were arrested for reckless driving.  The Court stated: “we fail to conceive of any seizable items which could have been contained in the car relative to an arrest on a charge of reckless driving.”)  Defense counsel would point out that the officer must be searching specifically for evidence “of the offense of arrest,” not just any evidence.  See also Chest v. State, 922 N.E.2d 621 (Ind.App. 2009) (Defendant was stopped for an infraction.  Defendant lied about his name to officers.  Defendant was arrested for providing a false identity.  The vehicle was searched and a gun was found.  The court found that an arrest for providing a false identity did not justify search of the vehicle in order to preserve evidence of the crime of arrest.)  See also State v. Parham, 875 N.E.2d 377 (Ind.App. 2007) (An officer observed someone driving almost twice the speed limit.  The defendant was engaging in “a lot of superfluous movement” and frequently looking in the rearview mirror.  After the driver was stopped he “put his hands outside the window and said that he didn’t want any trouble.”  The officer smelled alcohol.  Defendant was eventually arrested for operating while intoxicated.  A search of the vehicle revealed a gun.  The court found “there was no evidence presented in the record before us concerning a need to search the vehicle to find and preserve evidence connected to the crime for which the defendant was under arrest.”)  See also 

Hathaway v. State, 906 N.E.2d 941, (Ind.App. 2009) (Defendant was arrested for driving while license suspended.  A gun was found.  The arrest for driving while license suspended did not justify search of the vehicle in order to preserve evidence of the crime of arrest.)

In the case at Bar, Douglas was being arrested for Driving with a Suspended License.  There is “no reasonable basis to believe the vehicle contains relevant evidence” of this crime.  Defense counsel is unaware of any case law in which an arrest for driving behavior justified a search of a vehicle under the automobile exception.  Therefore, the State has not shown that the automobile exception applied.


Defense counsel is aware that there are circumstances in which the automobile exception is broader, but this broader exception applies only when police have independent probable cause (generally odor of marijuana or a dog sniff) to believe that a vehicle in a commercial area contains drugs.  In State v. Hobbs, 933 N.E.2d 1281, 1286 (Ind. 2010), officers had a warrant for a defendant who worked at Pizza Hut.  Defendant left the restaurant, and went to the Pizza Hut parking lot and placed an object in his vehicle.  Defendant was later arrested inside of the Pizza Hut.  A drug dog was brought to the scene in order to conduct a dog sniff of the vehicle.  The dog positively hit on the car.  After the dog hit on the car, officers searched and found drugs.  This “exception applies to vehicles that are readily mobile and are found in a non-residential area.  The clear implication is that an operable vehicle found in a residential area may not be searched under this exception, but one located in a non-residential area . . . is subject to the exception.  Because Hobb’s admittedly mobile vehicle was in the parking area of a restaurant, it was subject to the automobile exception and no warrant was required to search the vehicle if the officers had probable cause to believe it contained evidence of a crime . . . The subsequent dog sniff provided probable cause that the vehicle contained illicit drugs.”  Hobbs is distinguishable from the case at bar for two reasons.  First, the vehicle in Hobb’s was in a Pizza Hut parking lot, which is a non-residential area.  Second, the dog sniff created independent probable cause of a new crime (different from the one that defendant was being arrested for), and the dog sniff occurred prior to the search.  Because Douglas’ vehicle was (1) in a residential area, and (2) there was no odor of marijuana or dog sniff or any other facts which created probable cause for any crime other than driving while suspended, the broader application of the automobile exception is not applicable in the present case.    
THE SEARCH OF THE VEHICLE WAS NOT JUSTIFIED BY THE

PLAIN VIEW EXCEPTION

“[P]olice do not need a warrant to seize incriminating evidence under the plain view doctrine if: 


(1) police have a legal right to be at the place from which the evidence can be 


plainly viewed; 


(2) the incriminating character of the evidence is immediately apparent; and 


(3) police have a lawful right of access to the object itself." Overstreet v. State, 


783 N.E.2d 1140, 1160 (Ind. 2003).

In order to establish that the plain view doctrine applies, the state must prove all three of the above foundational requirements have been met.  The officers entered the vehicle and began the search of the vehicle prior to observing the cocaine.  Officer Albert specifically testified that after observing the cocaine, he exited the vehicle.  Because the officer’s entered the vehicle itself prior to observing the cocaine, that State is unable to show that the “police ha[d] a legal right to be at the place from which the evidence can be plainly viewed.”  Because the police had no legal right to enter the vehicle, the search is not justified by the plain view doctrine. 
CONCLUSION

Because the entry of the vehicle and the subsequent search of the vehicle, and the seizure of the cocaine was not justified by a warrant or warrant exception, the cocaine should be excluded from evidence under the 4th Amendment and Article 1 § 11.






Respectfully submitted,
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